Beirut, 5/1/2004

Tothe Consall d'Etat

Action to Declarethe I nexistence
of an Administrative Decision

With a Demand for the Application of Summary
Procedur e and For Compensation

Petitioner: Dr. Muhamad Mugraby, attorney at law,
Beirut, represented by lawyers Willem van Manen, Leo
Spigt, Phon van den Biesen, , Antoine Mkarzel, Mohamad
Fakih, and Jihad Bou Nader, by attached powers of
attorney.

Respondent: The State of Lebanon, Ministry of Justice,
Presidency of the Higher Judiciary Council, represented by
the Chief of the Litigation Bureau at the Ministry of
Justice.

Decision Challenged: That decision issued implicitly by
the president of the Higher Judiciary Council in response
to the memorandum by Petitioner notified to him on
September 16, 2003, regjecting the request to withdraw his
circular of September 4, 2003, No. 147, further to the letter
by the former President of the Bar Association at Beirut
(“BAB”) dated September 3, 2003, for its violation of the
law.

We hereby submit as follows:
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Part One

The Facts

1. On September 3, 2003, the former president of BAB
addressed a letter to the “first president of the Higher
Judiciary Council” in which he alleged that Petitioner “was
stricken off from the roll of the Bar Association and is
prohibited from practicing law”. He requested that his
letter be circulated to “al courts’. The letter was
registered in the offices of the Higher Judiciary Council
under No. 147.

2. On the following day, i.e. September 4, 2003, the
president of the Higher Judiciary Council, in this capacity,
and without having the authority to do so, ordered the
circulation of the said letter to all Lebanese courts, by
noting in his handwriting on the bottom of the said letter
the following phrase:

“Mr. First President of the Court of Appedl at .....
Kindly take note and circul ate the above mentioned
decision to all the courts under you.”

Beirut 4/9/2003”

We attach a copy of the said letter and circular.

Exhibit No. 1

3. In fact the above mentioned letter, with the circulation
note of the President of the Higher Judiciary Council, was
circulated to al courts, judges, chief clerks, clerks and
other clerical staff and bailiffs. They signed for the same,
one by one, to confirm that they were notified thereof.
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4. On September 13, 2003, Petitioner became aware of the
letter by the former president of BAB and its circulation by
the president of the Higher Judiciary Council. Thereupon,
he addressed, that same day, a memorandum to the latter,
in the form of aregistered letter with acknowledgement of
receipt. In this letter, Petitioner explained to him that he
had no power to issue the said circular which will inflict on
him severe damage because it would be understood as an
endorsement of the position of the former BAB president
which is in violation of the law. Moreover, the former
BAB president is the adversary of Petitioner in a number of
actions with respect to the same conflict. A schedule of
those actions was enclosed. Petitioner requested the
president of the Higher Judiciary Council to promptly
rescind the said circular and provide him with a copy of the
rescission letter under his signature. We attach a copy of
the said memorandum and its attachments.

Exhibit No. 2

5. The president of the Higher Judiciary Council was
personally notified of the petitioner’'s memorandum on
September 16, 2003. We  attach copy of the
acknowledgement receipt.

Exhibit No. 3

6. On that same day, Petitioner addressed to the
Minister of Justice a similar memorandum on the same
subject in which he stated the same facts and requested a
decision to promptly withdraw the circular or to rescind it.
Otherwise Petitioner would hold the L ebanese Government
responsible for all damages. The said memorandum was
registered at the Ministry of justice on the above
mentioned date under No. 5791/3/2003. We attach a copy
of the said memorandum and its registration receipt.

Exhibits4 and 5
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7. Asamatter of fact, anumber of judges, chief clerks and
other court staff members, who were notified of the above
mentioned letter and circular, understood the same to
mean a decision by the president of the Higher Judiciary
Council, or were afraid of the consequence of non-
complying therewith, so they commenced to enforce it by
refusing to accept any papers submitted by Petitioner on
behalf of his clients in pending actions, as well as by
denying Petitioner the standing of lawyer whether on his
own behalf or on behalf of his clients. On November 24,
2003, Petitioner filed a complaint with the Judiciary
I nspection Bureau which was registered under No. 76/2003
and so far has been without any result.

8. Among those judges and other employees, by way of
illustration only, are: Judges Elias Bou Nacif, Khairia
Maysam Nouwairi, Rached Takkoush, Habib Rizkallah,
Y ahia Wardeh, Zaher Hamadeh, Najah Itani, Bassam Al
Haj, and Mohamad Berri, and Chief Clerks Kalim Haddad
and Fadl Jouma.

9. The former BAB president had, during the month of
May, 2002, convinced the former President of the Higher
Judiciary Council to issue a verbal order to the chief clerk
of the court of cassation to refrain from accepting any
papers submitted by Petitioner. He later retracted his order
when he redized that he had made a mistake and
authorized the chief clerk to receive al the papers
submitted by Petitioner.

10. The president of the Higher Judiciary Council received
Petitioner’s memorandum, without making an explicit
decision within the legal period in respect thereof, and is
held to have issued an implicit decision to reect
Petitioner’ s requests stated therein.
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Part Two
In Form

A. The Decision May be Challenged

1. The Statute of the Conseil d’ Etat (the” Statute”) provides
that individuals may bring action in administrative justice
in the form of recourse against an effective and harmful
administrative decision.

2. What matters is the characterization of the decision and
not the standing of the official that made it. Aslong asits
subject is administrative it will be considered of an
administrative character regardless of the authority that
issued it.

(Decision No. 1816 dated 12/12/1967, The Administrative
Collection, 1968, P. 3. Decison No. 606/98-99, dated
17/6/1999, Administrative Justice Journal, Volume 2, Issue
14, P. 657).

3. The decision being chalenged has nothing to do with
the administration of justice, but is an administrative
decision issued without any authority having been
provided by law to the person who issued it, and aimed at
preventing a lawyer from practicing before al courts and
unlawfully depriving him of the standing of alawyer.

4. |t is undeniable that the said decision has inflicted
serious damage on Petitioner.

5. It is undisputable that the challenged decision is
administrative, effective and damaging, and hence the
action must be admitted in form.
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B. Action Satisfies All Other Conditions of Form

1. The decision being challenged is inexistent due to the
incompetence defect.

2. An administrative act that suffers from such defect is
inexistent and it is the duty of administrative justice is to
declare such inexistence effective from inception.

3. Inthe event of inexistence, an action is not restricted to
any time delay.

(Yousuf Saadallah Al Khouri, Public Administrative law,
V.2, P.142)

4. Alternatively, Article 69 of the Statute provides that the
time delay is two months. In the event that the decision is
implicit, resulting from the silence of the administration,
the delay commences from the end of the two months time
delay provided under Article 68 of the Statute.

5. The president of the Higher Judiciary Council did not
respond to Petitioner’ s memorandum which he received on
September 16, 2003. Hence, he is deemed to have issued
an implicit decision at the end of two months from that
date, i.e. November 16, 2003, reecting the sad
memorandum.

6. The present action is filed within the two months
time delay provided by Article 69, ending on
January 16, 2004, and is admissible for satisfying
all the conditions of form.
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Part Three

TheMeritsand L egal Groundsfor the Action

The Decision Being Challenged is I nexistent For the
Defect of | ncompetence and Violation
of the Judiciary L aw

1. Article 108 of the Statute requires the Conseil to annul
acts that are defective by reason that they are issued by an
incompetent authority.

2. This defect is serious and requires a sanction equally
serious by holding the act inexistent ab initio and leading
to the frustration of its consegquences.

(Decision No. 606/98 dated 17/6/1999, Journa of
Administrative Justice, V. 2, Issue 14, P. 658)

3. The Higher Judiciary Council is an administrative body
regulated by the Judiciary Law enacted by Legidative
Decree No. 150/83. This law defined in a Chapter 1
thereof the competence of this council. It is evident that
this body has no judicial character and does not at all
exercise judicia power pursuant to Article 20 of the
L ebanese Constitution.

4. It is also evident from the said law that it does not grant
the president of the council any power to issue orders or
circulars to license lawyers or prevent them from the
practice of law, to execute the decisions of the Bar
Association, or to circulate to courts decisions issued
thereby. Thus any decision issued by him in this respect is
inexistent.

5. Furthermore, Article 9 of the said law provides that
decisions of the council must be forwarded to the Minister
of Justice as soon as they are adopted. It does not mention
any decisions issued by the president of the said council.
In the case at hand the president of the Higher Judiciary
Council did not send his above mentioned circular to the
Minister of Justice who is hisimmediate superior.
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6. The president of the said council has no power to issue
such decisons or circulars. Therefore, the implicit
decision being challenged has its origin in an incompetent
authority and is inexistent, or, alternatively, constitutes an
excess of authority.

Part Four
Compensation for Damages

1. The Statute provides the Conseil, in the event of an
action in comprehensive jurisdiction, the power to order
compensation for damages arising from unlawful
administrative acts.

2. That is, it is possible to combine in one action a recourse
for nullity with a recourse in comprehensive jurisdiction if
they are directly connected and are based on the same
grounds.

(Consell d'Etat, March 21, 1973, Administrative
Collection, 1973, P. 16; Khouri, V. 2, P. 331)

3. Petitioner has been heavily damaged materially and
moraly by the decision being challenged by the
obstruction of the business of his firm, preventing it from
representing his numerous clients in courts, and the
negative impact on his reputation as a lawyer.

4. The amount of damage inflicted on Petitioner, as a result
of the decision being challenged, until the day of filing this
action, is estimated at fifty thousand US Dollars, to which
must be added five thousand US dollars per week until
final judgment isissued in the present action.
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Part Five

Application of Summary Procedure

1. Article 102 of the Statute alows the application of
summary procedure in actions mentioned in its Article 63,
which include actions in nullity for exceeding authority.

2. The present action seeks a declaration of the inexistence
of the challenged decision because it was issued by an
incompetent authority and, alternatively, for the exceeding
of authority. Hence, summary procedure should be applied
hereto.

THEREFORE,

We request that this action be registered and, after the
decision is made to apply summary procedures, to notify
the same to, and to direct, Respondent to file its answer
within a prescribed short period, and to rule as follows:

Firstly: To admit the action in form because it is submitted
within the legal delay and satisfies all formal conditions.

Secondly: To admit the action on the merits, and to declare
as inexistent the implicit decision issued by the president
of the Higher Judiciary Council refusing to withdraw his
circular No. 147 dated September 4, 2003, of the letter of
the former president of BAB dated September 3, 2003, or,
aternatively, declaring it null and void for the exceeding of
authority.

Thirdly: To order Respondent to pay Petitioner the
amount of fifty thousand US dollars as compensation for
his damages arising from the decision being challenged up
to the day of the filing of this action, to which there must
be added compensation for damages that will be inflicted
hereafter, until the judgment is issued and executed, equal
to five thousand US dollars per week.
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Fourthly: To order the publication of the judgment in the ting 05 aAZpY 05 o1 R 2fely 2T at0f * Fyep
journa “Al Adl” at the expense of Respondent and to y* TZ W2 |3AT lidizA ONpur T2 Hs) TiZ yhe!f
circulate a copy thereof to all judges and clerks by the i TiZ ol +seAnitin!f O LJooFGu’I'( LIGpZO A 16uellf

Ministry of Justice within a period not to exceed 10 days - AP T apiesk Ll b 12TZ NG pf Hiniti yGP ypa!f 12f2A
from the date it is handed.

Fifthly: To direct Respondent to pay al court fees and

costs and attorneys fees, yiA 20 TeA A1) pur TZpk1g! Uik © Fellfq
IGiibordt!f Gzkf
Please accept our high regards.
Without prejudice,
By power of attorney, -eaiz0f 25 Agih
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